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JURISDICTIONAL STATEMENT

Thisaction wasfiled by Appdlants Missouri Soybean Association, Missouri Ag Indudtries
Coundil, Inc., Assodiated Indudtries of Missouri and the Missouri Chamber of Commerce
(collectively, “Appdlants’). Appdlants seek adedaration of the invdidity of actions taken by
Respondents The Missouri Cleen Water Commisson (“MCWC”), Tom Herman in his capacity as
Chairman of the MCWC, The Missouri Department of Naturd Resources (*“MDNR”), and
Stephen M. Mahfood in his capacity as Director of MDNR (collectively, “Respondents’), and an
injunction restraining Repondents from enforaing or implementing the chdlenged actions
Appdlants daim that Respondents actions violate the Missouri Cleen Water Law, § 644.006, et.
seq., and the Missouri Adminidrative Procedure Act, 8§ 536.010, et seq. (“the MAPA™).

On Jenuary 4, 2001, the Honorable Thomas B. Brown, Circuit Judge for the 19" Judicid
Circuit, dismissed Appdlants daims based on an assarted lack of subject matter jurisdiction. The
Circuit Court held that Respondents did not “render afind decison subject to judicid review,”
because, according to the Court, the United States Environmental Protection Agency was actudly
the “find arbiter” of the actions taken by Respondents. (A copy of the Circuit Court's
memorandum gppearsin the Legd Fle (“L.F.”) a& 462, and is reproduced in the Appendix to this
Brief at A-027 to A-028.)

Appdlantstimey gppeded to the Missouri Court of Appeds, Western Didrict. On Jenuary
15, 2002, the Court of Appedsissued its gpinion afirming the dismissd of Appdlants daims, but
on adifferent ground than the Circuit Court. Although it had not been briefed or argued by ether

party, the Court of Appeals hdd that Respondents chalenged action was an “intergovernmentd *
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* * communication which does not substantidly affect the rights of, or procedures available to, the
public or any segment thereof” within the meaning of § 536.010(4)(c), R.S. Mo., and wastherefore
not a“rule’ subject to review under the MAPA. Although the Cleen Water Law, 8 644.071R.S.
Mo., providesfor review of dl of the MCWC's*“find orders or determinations,” the Court of
Appeds essatidly eguated this phrase with the MAPA' s definition of a“rule’, and held that any
tenson between the different wording of the MAPA and the Cleen Weter Law was “adilemmathat
must be resolved, if a dl, by thelegidature” (A copy of the Court of Appeds opinionis
reproduced in the Appendix a A-001 to A-028.)

Appdlantstimedy moved for renearing, or in the dternative for trandfer, on January 30,
2002. The Court of Appedsdenied dl rdief on March 5, 2002. Appdlantsthen gpplied to this
Court for trandfer, which was granted on April 23, 2002.

STATEMENT OF FACTS

In this action, Appdlants alege that Respondents failed to comply with the MAPA’snatice,
comment and fiscd note procedures, and with the Missouri Cleen Water Law, when they adopted
Missouri’s 1998 ligt of waters“impared’ by a*“pollutant” within the meaning of § 303(d) of the
federal Clean Water Act, 33 U.S.C. § 1313(d) (the“303(d) ligt”). L.F. 003-019. In particular,
Appdlants contend thet Respondents failed to adhere to the MAPA and the Cleen Water Law
when they added the entire lengths of the Missouri and Missssppi Riversto Missouri’s 1998
303(d) list, based on purported impairment by a“pollutant” denominated “ habitat loss” without
ether filing afiscd note, or saeking public notice on the propasad liding of theserivers. In addition,

Appdlants dam that Respondents rulemaking actions were arbitrary and cgpricious, because
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Respondents did not have any evidence to support indusion of the Missouri and Mississppi Rivers
on Missouri’s 303(d) list, because “ habitat loss” is not a pallutant which can justify § 303(d) listing,
and because the liding of these riversis directly contrary to MDNR's expert, technicd finding thet
“there are no water quity contaminant violaions’ on theserivers

1. Statutory Framework of the Federal Clean Water Act

The Federd Cleen Water Act takes two primary goproaches to improve the environmentd
qudity of waterbodies, both of which ddegate significant regponghility to the Sates First, the
datute requires that States implement asystem to regulate the discharges to waterbodies from
individud discrete, identifiable sources (*point sources’) through sandards which are based on the
use of specified contral technologies. See generally 33 U.S.C. § 1311. The Satute presently
requires point sources to employ “the best available [effluent control] technology economicaly
avalable” 33U.SC. § 1311(b)(2).

In addition to requiring point sources to employ effluent contrals, the Act dso gopliesa
second water pollution control srategy, based on the environmenta condition of the waterbodies
themsdves. Sates are charged with proposing and adopting water qudity standards (“8 303(c)
gandards’) and submitting them to the Environmenta Protection Agency (*EPA”) for gpproval.
See 33U.SC. §1313(c) L.F. 047. Thesewater qudity standards establish acceptable ambient
levels of pollutantsin particular weterbodies, basad on the designated uses of the waterbody (e.g.,
drinking water source, contact vs. non-contact recregtiond uses, etc.). 33U.SC.

8§ 1313(0)(2)(A); 40 CFR. pt. 131. It isundisputed that in promulgating the § 303(c) standards,

Respondents comply with dl of the MAPA’s rulemaking requirements. L.F. 065, 110-39. (The
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text of § 303 of the federd Clean Water Act, 33 U.S.C. § 1313, isreproduced in the Appendix to
thisBrief a A-030to A-037.)

After the EPA gpprovesthe § 303(c) Sandards, the State is required to adopt and submit a
ligt of dl bodies of weter contained within its boundaries which do not comply with the Sat€'s §
303(c) sandards “ fter the gpplication of dl conventiondly required technology,” i.e., after
goplication of required controls on point sources. See 33 U.S.C. § 1313(d)(1)(A), L.F. 048. The
Act mandatesthat thislist of non-compliant (or “impared’) waters, otherwiseknownasa g
303(d) lig, be compiled and submitted to the EPA for goprovd in every even-numbered year. L.F.
049. Thelig does not indude waters which can meet the 8 303(c) standards after compliance with
technology Sandards st out in individud permits

In formulating their 303(d) lists, EPA’ s regulations require the Sate “to assemble and
evduae dl exising and reedily avallable water qudity-rdated dataand information.” 40 CFR.

88 130.7(b)(5), 103.22. EPA’sregulations dso require the State to “ provide documentetion * * *
to support the State s determination to list or not to ligt itswaters* * * indud[ing] & aminimum * *
* adesription of the deta and information used to identify waters* * *.” 40 CFR.

§ 130.7(b)(6).

EPA’ s regulations aso gpecify additiond, forma procedures with which the State must
comply in formulaing its 303(d) lig. Thus, the Sate mugt give the public a 60-day comment period
concerning the Sate' s explanaion of *how [it] will consder and evaduate dl existing and reedily
avalable water qudlity-rdated data and information,” and must submit to EPA asummary of the

comments received, and the State s * regponses to Sgnificant comments.” 40 CF.R. § 130.23(Q).
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With respect the State s decison to list pecific waters, EPA’ sregulaions provide that the State
“mug provide public natice and dlow the public no less than 30 days to review and comment on
[the State g ligt of impaired waterbodies” 40 C.F.R. § 130.36(a). Once agan, the State must
submit to EPA asummary of comments received, aswel asthe Sate' s “response to dl Sgnificant
comments, indicating how the comments were consdered in [the Sa€ d find decison.” 1d.

§ 130.36(h).

The regulations spedify that EPA may gpprove the lising of awater “only if it megtsthe
requirementsof § 130.7(b).” 40 C.F.R. § 130.7(d)(2). Asonefederd didtrict court has
recognized, the requirements of 40 C.F.R. § 130.7 “cannot be read as anything other than
mandatory.” American Canoe Ass nv. USEPA, 30 F. Supp.2d 908, 918 (E.D. Va. 1998).

EPA’sregulations provide that the State “ may remove alisted waterbody for a particular
pollutent if new data or informetion indicate thet the waterbody is attaining and maintaining the
gpplicable water quality standards for that pollutant.” 40 C.F.R. § 130.29(c). Pointedly, this
rarely-invoked provison does not permit Respondents to de-ligt awater on the grounds that the
origind liging decison was eroneous

After the EPA gpproves agate' s 303(d) li, the Clean Water Act requires eech Sateto
conduct assessments and then formulate Total Maximum Dally Loads (*TMDLS’) for each water
contained on its 303(d) ligt. See 33 U.S.C. § 1313(d)(2)(C). L.F. 048. TMDLsaeusedto
cdculae “the amount of contaminant that aweter body can reedily assmilate without vidlating [the

8 303(c) water qudity] sandards” Id. Inother words a TMDL egtablishes the maximum amount
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of apallutant which can be introduced to a waterbody, from any source, per day, such that the
waterbody will neverthdess tain the gpplicable water qudity standard.

TMDLswill, by definition, require further, additiond resrictions on discharges beyond
those otherwise required under the Cleen Water Act or sate law —the whole point of TMDLSis
that existing limitations are purportedly inadequate to meet applicable water qudity Sandards.
EPA and the respective States utilize the TMDL s to impose further restrictions on busnessesand
individuas who are either exiding or potentia sources of pollutantsto liged waters. L.F. 048.
Such redrictions ordinarily indude modification of the technol ogy-basad discharge permits for
busnesses, and/or implementation of land-management practices for nonHpoint sources of pollution
(eg., agriculture). L.F. 048-049.

The 303(d) lig is, by Satute, limited to waters which are impaired by a* pollutant”. See
also 40 C.F.R. 8 130.7(b)(4) (303(d) ligts “shdl identify the pollutants causing or expected to
cause vidlations of the gpplicable water qudity dandards’). The Cleen Water Act definesa
“pollutant” asavariety of substances, aswell as heet, which are“ discharged into water.” 33
U.S.C. § 1362(6). EPA hasitsdf recognized, in the preambleto itsfind TMDL rule, thet
physical alterations to aweaterbody (i.e., changesto awaterbody’ s profile, or flow), do not
condtitute impairment by a“pallutant”* EPA’s discussion begins by explaning the difference

between the broad term “pallution”, and the narrower term “pollutant” used in § 303(d):

! EPA has ddayed the rul€ s effectiveness to permit the agency “voluntarily to reconsder” it,
dueto the “congderable controversy” it engendered. 66 Fed. Reg. 53,044 col. 3 (Oct. 18, 2001).
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Pollution, as defined by the CWA and the current regulationsis *the man-meade or
mar+induced dteration of the chemicd, physicd, biologicd, and radiologicd
integrity of awaterbody.” Thisisabroad term that encompasses many types of
changes to awaterbody, induding dterations to the character of awaterbody thet
do not result from the introduction of a spedific pallutant * * *. In some cases, the
pollution is caused by the presence of apallutant, and aTMDL isrequired. In
other casesit is caused by adtivities other then the introduction of a pallutant.
65 Fed. Reg. 43,586, 43,592 col. 1 (Auly 13, 2000). EPA then spedifically states that “degraded
aguetic hebitat” isnot an “imparment” caused by a“ pollutant”:
Degraded aquatic hahitat is evidence of impairment which may be caused
soldy by channdization of asream’ sbottom. I n this case the water body
would be considered impaired by pollution that is not the result of the
introduction or presence of a pollutant.
|d. (emphasis added).?
Smilaly, EPA’s Nationad Guidance document concerning the 303(d) ligting process
recognizes that other impairments which afect the physicd profile of awater body do not conditute

impairment by a“ pollutant”:

2 This passage continues by saing thet habitat degradetion may be the result of impairment
by a“pollutant” “if the channdization dso caused the bottom to become smathered by excessive
sediment deposition,” 65 Fed. Reg. a 43592 col. 1. However, in that case, the excessve depost

of “sediment” (itsdf a“pallutant”) would have to be shown.
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In the spedific case of aphysicd barier to fish migration such asaculvert, [ ] there

isno pollutant to dlocate and the TMDL processis nat gppropriate.
AR 1323.
2. Missouri’s Statutory Framewor k

Missouri Satutes dedare the State sintention to perform the duties ddegable to it under the
federd Cleen Water Act, and specify the manner in which Respondents must perform those
federaly-mandated repongibilities.

The Missouri Clean Water Law (8 644.006 R.S. Mo. et seq.) reguires Respondentsto
regulate Missouri’ swaters and sreams conggtent with the fallowing public palicy:

* * * wheress this Sate must possess the authority required of Satesin the Federd

Water Pollution Control Act as amended if it isto retain contral of its weter

pallution programs, it is hereby dedared to be the public palicy of this dateto

consave the waters of the date and to protect, maintain and improve the quaity

thereof * * * to provide for the prevention, abatement and contral of new and

exiding weter pollution; and to cooperate with other agendies of thegate* * * the

federd government and any other personsin carrying out these objectives.
§644.011 R.S. Mo.

The Missouri Cleen Water Law oedifies that Respondents must act by rule, after public
hearing, in discharging their obligations under federd environmentd datutes

(7)  After holding public hearings, identify waters of the state and

prescribe water queity Sandards for them, giving due recognition to
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vaiaions, if any, and the characteridtics of different weters of the Sate
which may be deemed by the commission to be rdevant insofar as possible
under any federal water pollution control act. Theseshdl be
reeva uated and modified as required by any federd water pollution control
act,
(8)  Adopt, amend, promulgate or repeal after due notice and
hearing, rules and regulations to enforce, implement and
effectuate the powers and duties of sections 644.006 to 644.141 and
any required of this state by any federal water pollution control
act, asthe commisson may deem necessary to prevent, control and abate
exiding or potertid pollution. * * *
§644.026 R.S. Mo. (emphasis added).
3. Respondents’ Actionsin Proposing and Adopting Missouri’s 1998 303(d)
List
Respondents have respongbility under the Missouri Cleen Water Law for adopting
Missouri’ s water quality sandards and 303(d) ligt of impaired waters. L.F. 049. Respondent
MDNR reviewsthe avallable data, and prepared arecommended ligt of impaired Missouri weters
for Respondent MCWC. L.F. 049. Respondent MCWC, Missouri’s “waeter contaminant control
agency,” isultimatdy regponsible for goproving and submitting Missouri’ sfind 303(d) lig to the
EPA by April 1 of each even-numbered year. L.F. 049. Thislawvsuit wasinitiated in reponseto

the Respondents actionsin compiling and gpproving Missouri’s 1998 303(d) lig. L.F. 003.
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Respondents' actions leading up to their September 23, 1998 adoption of Missouri’s 1998

303(d) ligt are summarized in the following chronology from the adminigrative record:

January 23, 1998 —MDNR issued itsfirg notice of Missouri’s 1998 recommended

§ 303(d) lig entitled “PUBLIC NOTICE OF SECTION 303(d) WATERS.” This
proposed list contained seventy-two bodies of water which had been determined to be
“impaired”. L.F. 177. Attached to the Public Notice was a section designated “ Notes
regarding other potentid waters” L.F. 180-182. The Missouri and Mississippi Rivers
were not mentioned anywhere within the January 23, 1998 Public Notice

M ar ch 20, 1998 — MDNR published alig of “waters which were submitted by public

comment for addition to the 1998 proposad ligt of waters designated under Section 303(d)
* * %" in regponse to MDNR' s January 23 public notice. L.F. 184. Although & least one
commenter had suggested the listing of eech water identified in the March 20 public natice,
MDNR expliatly sated thet it was not itsdf recommending those waters for 303(d) listing:
Please note that these Sreams are not proposed for addition to the

lig by the Weter Pallution Control Program. Following this natice period,

the program will review comments recaived from this natice, evaluate

avallable sream deta, and recommend afind list to the MCWC.
L.F. 184. TheMissouri and Missssppi Rivers were identified in the March 20 notice,
based on the supposed presence of “All Pollutants,” in these waters, with an * ungpecified’

ource. L.F. 185.
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May, 1998 — MDNR published aligt of waters entitled “RECOMMENDED SECTION
303(d) WATERS'. L.F. 187. Inthe document, MDNR noted that MCWC “seeks
comments regarding the fallowing waters which are recommended by the Department asthe
1998 lig of waters to designated [Sic] under Section 303(d) of the federd Clean Water
Act” L.F. 187. Therecommended lig contained eighty-five bodies of water
recommended for indusion on the 303(d) lid. L.F. 187-190. The Missouri and Missssppi
Riverswere not induded on the recommended lig. L.F. 187-190.

August 14, 1998 —MDNR issued athird lig entitled “NOTICE OF AVAILABILITY

FOR COMMENT ... RECOMMENDED SECTION 303(d) WATERS'. L.F.192. In
the August 14 notice, MDNR explicitly stated its view, based on its technicd assessment of
avallable data, that 303(d) lising was not warranted for the Missouri and Missssippi Rivers
The Missouri and Mississippi Riversare not listed because there are

no water quality contaminant violations. The department recognizes thet

these two gredt rivers have diminished resource qudity due to sgnificant flow
depletions and hebitet dterations. The department further recognizesthet the

Missssppi and Missouri Rivers are nationd interest waters that must be protected

againgt further flow depletions and hebitet losses: The department looksto the U.S.
Congressto build upon exiding efforts for the restoration of these greet river

resources.

L.F. 192-193 (emphasis added).
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. September 23, 1998 — During an MCWC public medting, MDNR presented its August

14, 1998 proposed list and recommended that MCWC adopt theligt. L.F. 083. During
that meeting, MDNR' s representetive once again afirmed to MCW(C that the Missouri and
Missssppi Riverswere not being recommended for indusion on Missouri’s 1998 303(d)

lig. L.F.083.

Notwithsanding MDNR' s Sgnificant investigetion, factud determinationsand
recommendations, and without advance notice, during its September 23, 1998 meeting, MCWC
(on afloor mation mede by amember of the commisson) added the entire lengths of the Missouri
and Missssppi Riversto Missouri’s 1998 303(d) ligt. L.F. 083-084. Therewaslittleor no
discussion regarding the Sgnificant ramifications of this action to individud ditizens and busnessesin
Missouri, or the fact thet it was being taken againg the specific recommendations of MDNR. L.F.
084. Moreover, there was no discussion of which particular ssgments of these two mgor rivers
should beinduded on thelist nor was there discusson of which pallutart, if any, had caused the
Missouri and Missssppi Rivers to become “impaired” under Missouri’s 8§ 303(c) water qudity
dandards L.F. 084. Findly, Respondentsfailed to place any evidence in the adminidretive
record which supported the indusion of the Missouri and Missssppi Rivers on Missouri’s 303(d)
lig of impaired waters.  Infact, as noted above, the only offidd recommendation by MDNR in the
adminigrative record was that neither the Missouri nor Missssppi Rivers be lised.

Although it decided at its September 23, 1998 medting to list the entire Missouri and
Missssippi Rivers, the MCW(C failed to identify any pallutant or pollutants supposedly causing this

impairment —that task fel to MDNR. Accordingly, following the Sgptember 1998 meeting,
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MDNR prepared alig cdled “ SECTION 303(d) WATERS— STATE OF MISSOURI” which
“added * * * the Missssppi and Missouri Rivers’ for a pollutant designeted as * habitet |0ss”
whose source was identified as* channdization”. L.F. 200, 204. Thisweasthefirs referenceinthe
adminigrative record to Respondents podition that “habitat [oss” caused by “channdization”
condtituted a“ pallutant” justifying the 303(d) listing of the Missouri and Missssppi Rivers

Although the MCWC'sfind 303(d) list reported thet the Missouri and Missssppi Rivers
wereimpaired by “habitat loss” L.F. 204, Respondents acknowledged below that “habitet loss’ is
not a“pollutant per se” and that EPA has never identified it as a pollutant under the Clean Water
Act. L.F. 224. In addition, one of MDNR' s representetives Sated that he was not awvare of any
TMDL which had been previoudy generaied anywher e in the United States for “habitat loss”
L.F. 238. When asked to edimate the impact of a“habitat loss® TMDL for the Missouri and
Missssppi Rivers Respondent MDNR's officid Sated:

* * * we don't know redly. There haan't been sufficient guidance to know what

form a TMDL might take on thoserivers. It would be hard to answer that question

a that time.

L.F. 238.

Thefind 1998 303(d) list marked the firgt time the Missouri and Missssppi Rivers hed
been induded on any proposad or actud Missouri 303(d) ligt; to Appdlants knowledge, thisligt
wasthefird imeany State in the Nation hed liged these riversin thar entirety under § 303(d).
It is uncontroverted that Respondents took this dramatic action without ever:

()  publishing natice of their intent to do o in the Missouri Regider;
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providing an opportunity for public comment on the MCW(C' s proposed liding of
the Missouri and Missssppi Rivers

(3)  filing fiscd notes concerning the private and public economic impect of
listing and subsequently developing TMDL s on these massive waterbodies; or
providing any evidence, information and/or adminidretive record demondrating thet
those two bodies of water were unable to meet Missouri’s § 303(c) water quity

sandards.
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EPA gpproved Missouri’s 303(d) list in January 1999. L.F. 393. However, in connection
with that approva process, EPA refused to congder comments on the 303(d) liting of the Missouri
and Missssppi Rivers daming that its notice and soliditation of public comments waslimited to
additional waters EPA had placed on the Missouri 303(d) ligt, not to weters previoudy listed by
the State. 1d. EPA suggested that Respondents may have listed the Missouri and Missssippi
Rivers voluntarily, even though those waters did not meet the federd criteriafor lising: “the State
has the discretion under Section 303(d) * * * to indude weters on their Section 303(d) ligs thet
may not be required to be induded by current EPA regulations, and EPA’ sregulations do not
compd the Agency to disgpprove the Sate slist because of theindusion of suchwaters” L.F.
394.

4, Financial Impact of 303(d) Listing

Missouri’ sfind 1998 303(d) list contained 165 waters. L.F. 200-204. Asexplained
above, the Clean Water Act requiresthat aTMDL be developed for eech waterbody contained on
the 303(d) list. See 33 U.S.C. § 1313(d)(i)(C) L.F. 048. During the development of the 1998
303(d) list, MDNR egtimated thet the agency needed to hire 29 or 30 additiond people to perform
TMDL deveopment for the watersincdluded on the draft 1998 303(d) ligt, which at that time did
not include the Missouri and Mississippi Rivers. L.F. 105.

Respondent MDNR submitted a budget for the 2000 fiscd year which requested 32.5
employess and afinandd dlocation of $3,162,700 to implement the 303(d) list and corresponding
TMDLs L.F. 247. MDNR has esimated that it takes approximeately one Sate employee working

an entire year to generate asingle TMDL for one body of weter. L.F. 100. MDNR dso hes
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acknowledged that generation of eech TMDL would cost anywhere from “$10,000 to about $1
million.” L.F. 100.

Respondents never esimated the finandid impact on privete parties of induding the Missouri
and Missssppi Riverson the 303(d) lig. L.F. 085. Respondents dso published nothing in the
Missouri Regigter prior to promulgating Missouri’s 1998 303(d) li.

5. Proceedings Below
After Respondents gpproved Missouri’s 1998 303(d) list, Appelantsfiled suit in
the Circuit Court of Cole County, chdlenging Respondents promulgetion of thet list under

Missouri gatelaw. In Count | of their Sscond Amended Petition for Dedaratory Judgment

and Injunctive Relidf, filed December 30, 1998, Appd lants argued that Missouri’s 1998

303(d) list was arulemeking under the MAPA, L.F. 008, but that Respondents hed

adopted the rule without the proper notice and opportunity to comment required by

§536.021, R.S. Mo., L.F. 012. In particular, Appdlants argued that that Respondents

hed:

a faled to file anatice of proposed rulemaking or an order of find rulemeking
concerning the 303(d) lig;

b. falled to publish anatice of proposed rulemeking or find rulemeking inthe
Misouri Regider;

C. faled to indude the required information in anatice of proposed rulemaking

or order of fina rulemaking asrequired by § 536.021(2) and (6);
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d. faled to indude natice that the Missouri and Missssippi Riverswould be

induded in the proposed 303(d) lit for decision at the September 23, 1998

medting; and

e falled to submit their proposed 303(d) list asa“ proposed rule to the joint

committee on adminigrative rules as required by Section 536.024 RSMo.”
L.F.012. In Count II of their Second Amended Petition, Appellants alleged that Respondents
falled to comply with the MAPA because they never filed afiscd note with ether their propased or
final 303(d) list. L.F. 013-015,

In Count 111, Appdlants charged that Respondents actionsin gpproving Missouri’s 1998

303(d) list and adding the Missouri and Missssippi Rivers were arbitrary and capricious under the
MAPA, snce Respondents had “adopt[ed] aligt of Section 303(d) waters based on factors other
than those dlowed in Section 303(d),” and “by purporting to designate Section 303(d) waters
where thereisno evidence of any water qudity contaminant violations” L.F. 016-017. Fndly, in
Count 1V, Appdlants complained that Respondents fallure to provide adequate notice of the

September 23, 1998 medting was aviolation of Missouri’s Sunshine Law. L.F. 017.
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On duly 18, 2000, Respondents moved to dismiss the action based on alack of subject
metter jurisdiction, arguing that “under Missouri law, a suit againg a date agency wherethefind
decison restswith afederd agency should be dismissed for lack of subject metter jurisdiction.”
See L.F. 399-415.

On January 4, 2001, thetrid court essantidly adopted Respondents: arguments, and
dismissad Appdlants action with prejudice “for lack of subject matter jurisdiction.” L.F. 462.
Thetrid court hed:

While the [MCWC] makes recommendationsto EPA with respect to impaired

waters, EPA isthefind arbiter of whether a particular water body isimpaired.

Indeed, EPA did not acoept [MCWC's] 1998 recommendations but instead made

sgnificant changes [MCW(C] segregated itsligt of impaired watersinto three

categories, recommending different requirements for each category of impaired

waeas By rgecting this categorization and impoding different requirements then

those recommended by the [MCWC], EPA wasthefind arbiter asamatter of both

fact and law. While EPA may have rendered afind decison for purposes of

judicid review, it is deer thet the[MCWC] did not.

Rlantiff’s amended petition is hereby dismissed with prejudice for lack of
subject matter jurisdiction because the defendants did not render afind decison
subject to judicid review. The EPA may have rendered afind decison with
repect to the 1998 lig of impaired waters, but that agency’ s actions are beyond

the purview of this court.
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L.F. 462-463 (emphasis added).

Appdlants gppedled to the Missouri Court of Appedls. The Court of Appeds afirmed the
Circuit Court'sdigmissd of Appdlants auit, but on adifferent ground. Although § 536.010(4)(c),
R.S. Mo. was not addressed by the parties’ briefs or argument, the Court of Appeas Opinion held
that the MCWC' s chdlenged conduct was nat “rulemaking” pursuant to thet dause, which
provides an exception to the MAPA definition of a“rule” Op. & 26. The Court of Appeds
acknowledged thet the Missouri Cleen Water Law provides for review of any “find order| ] or
determingtion] ] by the Commisson. Op. & 25 (quoting 8 644.071, R.S. Mo.). However, the
Court conduded that this jurisdictiond grant was superseded by Chapter 536, and thet the resulting
“dilemma’ between the MAPA and the Clean Water Law could be resolved only by the
Legidaure. Asthe Court of Apped's acknowledged, its decison whally immunized future 303(d)
ligs from judicid review, Op. & 25, despite the Sgnificant cost of performing the required TMDL
andyds and the Sgnificant impect of that andlyds on privete partieslike Appdlants.

This Court granted Appdlants Application for Transfer on April 23, 2002.
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POINTSRELIED ON

THE TRIAL COURT ERRED IN DISMISSING APPELLANTS CLAIMS
ON THE GROUND THAT RESPONDENTS LISTING DECISION WAS
NON-FINAL AND THEREFORE UNREVIEWABLE, IN THAT
RESPONDENTS PROMULGATED ADMINISTRATIVE “RULES’, AND
MADE “DETERMINATIONS’, SUBJECT TO REVIEW UNDER THE
MISSOURI ADMINISTRATIVE PROCEDURE ACT AND THE MISSOURI
CLEAN WATER LAW.

Baugusv. Director of Revenue, 878 SW.2d 39 (Mo. banc 1994)

Sate of Mo. exrel. State Tax Comm’ n v. Luten, 459 SW.2d 375 (Mo. banc
1970)

Tonnar v. Missouri Hwy. Comnt' n, 640 SW.2d 527 (Mo. App. W.D. 1982)
Senn Park Nursing Center v. Miller, 455 N.E.2d 153 (IIl. App. 1983), aff’d,
470 N.E.2d 1029 (1. 1984)

8 644.026.1 R.S. Mo.

8 644.071 R.S. Mo.

§ 536.010(4) R.S. Mo.

Supreme Court Rule 100.1
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THE TRIAL COURT ERRED IN DISMISSING APPELLANTS CASE AND
FAILING TO ENTER A DECLARATION THAT RESPONDENTS
PROMULGATION OF THE 1998 303(D) LIST WASINVALID, IN THAT
RESPONDENTSCLEARLY FAILED TO COMPLY WITH THE
PROCEDURAL REQUIREMENTSOF THE MAPA AND THE MISSOURI
CLEAN WATER LAW BEFORE PROMULGATING THE LIST, AND THE
INCLUSION OF THE ENTIRE LENGTHS OF THE MISSOURI AND
MISSISSIPPI RIVERSON THE 303(D) LIST ISARBITRARY,
CAPRICIOUS, AND CONTRARY TO LAW, IN THAT RESPONDENTS
FAILED TO IDENTIFY A “POLLUTANT” IMPAIRING THOSE WATERS,
AND FAILED TO PROVIDE ANY EVIDENTIARY BASISFOR THEIR
FINDING THAT THOSE WATERSARE IN FACT IMPAIRED BY A
“POLLUTANT".

NME Hosp. v. Dept. of Social Servs., 840 SW.2d 71 (Mo. banc 1993)

Missouri Hosp. Ass' nv. Air Conservation Comn' n, 874 SW.2d 380 (Mo. App.
W.D. 1994)

§ 536.021 R.S. Mo.

§ 536.200 R.S. Mo.

§ 536.205 R.S. Mo.

§ 644.036 R.S. Mo.



ARGUMENT

l. THE TRIAL COURT ERRED IN DISMISSING APPELLANTS CLAIMS
ON THE GROUND THAT RESPONDENTS LISTING DECIS ON WAS
NON-FINAL AND THEREFORE UNREVIEWABLE, IN THAT
RESPONDENTSPROMULGATED ADMINISTRATIVE “RULES’, AND
MADE “DETERMINATIONS’, SUBJECT TO REVIEW UNDER THE
MISSOURI ADMINISTRATIVE PROCEDURE ACT AND THE MISSOURI
CLEAN WATER LAW.

Respondents promulgetion of the 1998 303(d) ligt was dearly a“rule’ subject to review
under the MAPA. Inaprovison ignored by bath the Circuit Court and the Court of Appeds, the
Missouri Cleen Water Law expresdy provides that Respondents must act by rulemaking when they
seek to “implement and effectuate the* * * duties* * * required of this Sate by an federd water
pollution act * * *.” § 644.026.1(8) R.S. Mo. But beyond this specific statutory requirement,
Respondents action dso dearly fdlswithin the MAPA’s generdly gpplicable definition of a*rule’:
it has generd gpplicahility; it affects the subgtantive and procedurd rights of the public generdly, and
of Appdlants membersin particular; and it dearly “prescribes” and “implements’ Missouri’s
palicy of presarving and improving the qudity of Missouri waters: The fact that EPA may have
reviewed and gpproved Respondents' actions does not impact the character of those actions
themsdves (ironicaly, EPA disdamed the ahility to review Respondents liging of the Missouri and
Missssippi, Suggesting thet the State had voluntarily chosen to ligt those waters even though they do

not sttify § 303(d) stendards).
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Evenif it werenot a“rul€’, however, Respondents actions were nonethe ess subject to
judiad review, snce the Missouri Cleen Water Law expresdy providesfor review of “dl find
orders or determingtions’ made by Respondents under that Satute. This spedific judicid review
provison dearly contrals this proceeding, even though the MAPA may provide for review ina
narrower dass of cases And Respondents' actions dearly conditute “determinations’ under the
ordinary meaning of that term, since they condtitute the resolution of afactud dispute—are the
Missouri and Missssppi Riversimpaired by a“pallutant” ?— and adopt a plan of action for the
Sate' s response to impaired waters.

Although the Circuit Court and the Court of Appeds dismissed Appdlants damsfor
diferent reasons, none of thar proffered judtifications for dismissd is persusasve. Frg, bath courts
ignored the Clean Water Law’ s mandate that Respondents act by rulein just these drcumstances,
and they both faled to give effect to the Cleen Water Law' s authorization of judicid review of
MCWC “determinations” not just rules. Further, by harping on the purported lack of a“find
decison,” the Circuit Court gppears to have migtaken this rulemaking chdlenge for judicd review
of agency adjudications. The Court of Appeds condusion that the 303(d) list ismerdly an
intergovernmental communication, not areviewable “rule’, is likewise unconvindng, snce the court
ignored the Sgnificant impact of Respondents' actions on the Sate itsdlf, due to the tremendous
expenditures required to devdop TMDLS, on the Missouri public generdly, and on Appdlants

membersin paticular.
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A. Standard of Review

When reviewing the propriety of the dismissd of a petition, the court examinesthe

pleading dlowing the broadest intendment, treating all facts dleged astrue and

congruing the dlegationsin favor of the pleeder, to determine whether they invoke

principles of subgantive lav which would entitle the plantiff to rdidf.
Willamette Industries, Inc. v. Clean Water Comm' n, 34 SW.3d 197, 200 (Mo. App. W.D.
2000), ating Hagely v. Board of Educ. of Webster Groves School District, 841 SW.2d
663, 665 (Mo. banc 1992). Of particular gpplicability to this case, “[t]he test for suffidiency of a
petition for dedaratory judgment is not whether plaintiff is entitled to the rdief requested, but
whether heis entitled to a dedaration of rights or satus on the pleaded facts” 1d., ating Cooper

v. Sate, 818 SW.2d 653, 655 (Mo. App. W.D. 1991).

B. Missouri’s 1998 303(d) List wasa “Rule”’, both Because the Missour i
Clean Water Law Required the Commission to Act by Rulemaking in
These Precise Circumstances, and Because Respondents' Actions Fall
within the MAPA Definition of a“Rule”.

1. Under the Missouri Clean Water Law, the Commission Must Act by
Rule Whenever it Seeks To Implement or Effectuate Duties I mposed
by Federal Pollution Control States.

Although the Circuit Court and the Court of Apped's both conduded that Respondents

promulgation of the 1998 Missouri 303(d) li was nat a“rule’, both courts ignored the fact thet the



Missouri Cleen Water Law itsdf mandates thet the MCWC act only by formd ruemeking in
discharging its duties under the federd Cleen Water Act. Spedifically, § 644.026.1 of Missouri’s
Clean Water Law providesthat:

TheCommisson shall

(8)  Adopt, amend, promulgate or reped after due notice and hearing, rules

and regulationsto enforce, implement and effectuate the powers and

duties of sections 644.006 and 644.141 and any required of this state by any

federal water pollution control act, and asthe commisson may deam

necessary to prevent, control and abate exigting or potentia pollution.

§644.026.1 R.S. Mo. (emphasis added); see also § 644.026.1(7) R.S. Mo. (Commission shall,
“[alfter halding public hearings, identify waters of the Sate and prescribe weter qudity andards for
them * * * pursuant to any federd water pollution control act * * *”).

Lest there be any doubt, § 644.026.2 R.S. Mo. expresdy datesthet “[n]o rule or portion
of arule promulgeted pursuant to this chapter shall be effective unless it has been promulgated
pursuant to Chapter 536, R.S. Mo. [i.e., the MAPA].”

Thus Misouri datutes expressy provide thet, in “implementing or effectuting the duties

required by any federd water pollution control act,” Respondents must adopt “rulesand



regulations’ when implementing the federd mandates under the Cleen Water Act® Y, infinding
thet Appelants hed no right to judicd review, neither the Circuit Court nor the Court of Apped's
0 much as dited, let done discussed, § 644.026.1.

This Court mugt enforce the gatutory commeand thet the MCWC can only dischargeits
duties under the federd Cleen Water Act by rulemeking. This Court’s primary rolein congruing
datutes “isto ascartain the intent of the legidature from the language used and, if possible, give
effect tothat intent.” Callahan v. Cardinal Glennon Children’s Hosp., 901 S\W.2d 270,
273 (Mo. App. E.D. 1995), citing Magee v. Blue Ridge Professional Bldg. Co., 821
SW.2d 839, 845 (Mo. banc 1991). Initsattempt to determine legidative intent, this Court will
presume that “the legidature had knowledge of the law, the surrounding circumgtances, and the
purpose and object to be accomplished.” Id., citing Person v. Scullin Steel Co., 523 SW.2d
801, 803 (Mo. banc 1975).

Under the Missouri Cleen Water Law, Respondents are required to provide “due notice
and hearing” prior to enacting rules and regulaionsimplementing or effectugting any duties
“required of this Sate by any federa water pollution control act.” 8 644.026.1(8) R.S. Mo. Itis
uncontroverted thet the federd Clean Water Act required Respondentsto promulgate the list of
impaired weters Appdlants chdlengein thisaction. See 33 U.S.C. § 1313(d)(1)(A), L.F. 048.

Sncein promulgating Missouri’ s 303(d) list Respondents were effectuating and implementing duties

: In this regard, it isingructive thet, in compliance with 8 644.026.1(8) R.S. Mo. (aswdl as
the MAPA), Respondents do fallow formd rulemaeking procedures in formulating water quality

standards under § 303(c) of the Cleen Water Act, 33 U.S.C. § 1313(C).
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required by the Cleen Water Act, the Missouri Cleen Water Law required thet they act by
rulemaking, and comply with the rulemaking procedures spedified by both the Cleen Weter Law
and the MAPA.

2. Adoption of Missouri’s 1998 303(d) List isa“Rule” under the

MAPA’s Generally Applicable Definition.

Besdes the express command in the Clean Water Law that Respondents act only by
rulemaking in these precise drcumgtances, promulgation of the 1998 303(d) lig dso plainly fals
within the MAPA’s generdly gpplicable definition of a“rule’. The MAPA ddiinesa“rule’ as

* * * egch agency Satement of generd gpplicability that implements, inter prets

or prescribes law or policy, or that describes the organization, procedure, or

practice requirements of any agency. The term indudes the amendment or reped of

anexigingrule* * *,
§ 536.010(4) (emphasis added) (the text of this provision is reproduced in the Appendix a A-
029). Pursuant to this definition, it is deer that Respondents' issuance of the 1998 § 303(d) isan
action of “generd gpplicability,” and dearly “implements, interprets or prescribes’ thelaw and
policy of the State of Missouri. Accordingly, Respondents actionswerereviewableasa“rule’
under § 536.050.1 R.S. Mo.

First, Respondents actionsin promulgeting the 303(d) list had “ generd gpplicability” to
Missouri citizens. The 303(d) list encompasses 165 bodies of weter located throughout the State.
By liding these waterbodies, Respondents have sated their conclusion that these waters are

“impaired” by a least one“ pallutant” and, therefore, should be subject to further potentidly

36



sgnificant TMDL regtricions The ovewhdming mgarity of dtizensin the Siate of Missouri live
within the watersheds adjoining these 165 bodies of water. Each and every one of those ditizens
have hed ther rights, both subgtantive and procedurd, impacted by Respondents' ections.

In short, the 303(d) lig effects dl of the listed weters, and dl persons or entities whose
activities may impact the liged waters; it does not merdy adjudicate the rights of particular, named
individuads Asnoted in Bruemmer v. Missouri Dept. of Labor Relations, 997 SW.2d 112
(Mo. App. W.D. 1999), “aruleis‘[gn agency satement of policy or interpretation of law of future
effect which acts on unnamed or unspecified persons or facts” 1d. a 116 (citations omitted).
Respondents action dearly satidfiesthis“generd gpplicability” requirement.

Second, in promulgating the 1998 303(d) ligt, Respondents dearly “prescribed” and
“implemented” governmenta policy. The Missouri Clean Weter Law (8 644.006 R.S. Mo. et
seq.) confirms Missouri’s public policy of seeking to mantain desn water. Origindly enacted in
1972, the Cleen Water Law contains the following policy Satement:

* * * wheress this Sate must possess the authority required of Satesin the Federd

Water Pollution Control Act asamended if it isto retain contral of its weter

pallution contral programs, it is hereby dedlared to be the public policy of this Sate

to consarve the waters of the date and to protect, maintain and improve the qudity

thereof * * * to provide for the prevention, abatement and contral of new and

exising water pollution; and to cooperate with other agendies of the date* * * the

federd government and any other personsin carrying out these objectives.

§644.011 R.S. Mo.
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It is undenicble that Respondents promulgetion of the 303(d) ligt condtituted an attempt to
implement this public palicy —the entire purpose of the ligting isto “to consarve the weters of the
date and to protect, maintain and improve the qudity thereof,” which § 644.011 R.S. Mo.
explicitly dedaresto be “the public palicy of thisgae” Becausethe 303(d) lis serves asthe
cornersone for the regulaion of water pallution, thisinventory of dl of the Sae' s “impaired’
waters condtitutes Missouri’ s “ satewide policy” on the subject. Accordingly, Respondents
actionsin promulgating the 1998 303(d) ligt condtituted rulemaking under Missouri law and,
therefore, to be valid must comply with the gpplicable provisons of the MAPA.

This Court provided additiond guidance regarding the meening of a“rul€’ in Baugus v.
Director of Revenue, 878 SW.2d 39 (Mo. banc 1994), where it Sated:

Implicit in the concept of theword “rule’ isthet the agency dedaration hasthe

potentid, however dight, of impacting the substantive or procedurd rights of some

member of the public. Rulemaking, by its nature, involves an agency datement thet

dfectsthe rights of individudsin the abdract.
ld. a 41.

Respondents promulgation of the 303(d) list dearly meetsthe Baugus criterion thet it
“hgve| the potentid, however dight, of impecting the substantive or procedurd rights of some
member of the public.” First, Appdlants Pdtition expliatly dlegesavaiety of haamsflowing to
the Appdlant organizations, and their members, as adirect result of the 303(d) liding, and the
TMDLswhich mug, by law, falow a303(d) liging. These harmsindude:

a changesin land management practices* * *;
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b.

limitations on land where particular crops, induding but not limited

to soybeans, can be grown * * *;

C.

limitations on sdles and use of products; induding but nat limited to

fertilizers pesticidesand herbicides™ * *;

d.

€.

* k k-
’

* *x %

L.F. 009-010.

limitations on crop rotation * * *;
decreased crop yidds™* * *;

increased costs and decreased use of agriculturd products and services™* *

increased eguipment and raw materid costs and decreased equipment sdes

limitations on production and/or manufacturing guantity and qudity * * *;
limitations or changesin NPDES point source effluent limitations* * *;
increased codt of water trestment * * *;

regtrictions onlocations for production or manufacturing * * *; and

limitations on raw materids thet can be used in production or manufacturing

But the effects of the 303(d) ligt are not limited to private parties. Because of ther indusion

on the 303(d) list, Missouri will now be required to establish “Totd Maximum Daily Loads’ for

various pollutants on the Missssppi and Missouri Rivers, a acost of untold millions of dollars
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Further, the harms to privete parties are not limited to finencid effects— private parties
“procedurd rights’ have dso been infringed by the lising action. The federd Cleen Water Act, and
the Missouri Cleen Water law, specificaly mandate the proocedures which the State must follow
before devdoping TMDLs— by rulemaking, and after a public hearing, the MCWC must make an
adequatdy supported, technicd determination that particular waters are “impaired” by a
“pallutant”, and that TMDL devdopment istherefore warranted. The essence of Appdlants
damsistha the MCWC failed to comply with these satutorily-mandated procedures, and has
insteed issued atechnically unsupported decision thet the entire lengths of the Missouri and
Missssppi Riversare“impared’ by a*“pollutant” desgnated as“habitat [0ss” without affording
the public prior natice or an opportunity to comment. By denying Missouri ditizensthe technicaly
supportible, publidy bruited determination of “impairment” to which they are Satutorily entitled,
Respondents dearly infringed Appdlants procedurd rights

3. EPA’s Subsequent Review and Approval of Missouri’s 1998 303(d)

List Does Not Nullify its Statusasa “Rule”.

Thetrid court dismissed Appdlants daims, without consdering them on the merits, based
onits condusion that only EPA, and not Respondents, made a“find decison for purposes of
judiad review.”

Though EPA isrespongible for goproving each State s 303(d) ligt, under the Federd Clean
Water Act eech State, not EPA, is dearly responsble for “identify[ing] those waters within its
boundaries for which the effluent limitations* * * are nat Sringent enough to implement any weter

quality standard gpplicable to such waters.” Clean Water Act, 8 303(d)(1)(A), 33U.SC. §
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1313(d)(1)(A). The Act further mandates thet each Sate prepare TMDLsfor dl waterswhich are
contained on its 303(d) list. 33 U.S.C. § 1313(d)(1)(C).

Even though generation of a303(d) ligt is done pursuant to afederd mandate, under the
Clean Water Act Sates bear the primary responghility for generating theligs Thus, even though
EPA maintains authority to goprove eech State s submission, that power does not nullify the
exidence of adae adminigraiverule Thisis paticularly true here, where EPA refused to condder
comments on the waters Respondents had placed on the 303(d) ligt, and suggested that it had no
authority to review the State sindusion of the Missouri and Missssppi on theligt, Snce
Respondents may have listed those waters even though they did not meet § 303(d) criteria L.F.
393-39%4.

By dismissng Appdlants cause of action, thetrid court endorsed a philosophy that Sate
agendies may adopt sweeping palicy changes without public input, o long asthe federd
govenment plays somerolein the process Y et, such adetemination fliesin the face of the
MAPA, the Missouri Clean Water Law and Missouri’s common law.

In acase dmod directly on point, the Missouri Court of Appedshas hdd thet evenin
Stuations where the federd government has authority to findly goprove adocument generated by a
date adminidraive agency, the Sate agency’ s actions neverthdess condtitute rulemaking under the
MAPA. Tonnar v. Missouri State Highway and Transportation Comm’n, 640 SW.2d
527 (Mo. App. W.D. 1982).

In Tonnar, the court hed thet the Missouri Highway Commisson hed engaged inan

improper rulemaking when it adopted a“Right-of-Way” manud pursuant to afedera deegation of
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authority, but without following the MAPA reguirements The Tonnar court concluded thet
notwithstanding the requirement of federd government approvd, “[t]he contents of the manud are |
] ruleswithin the definition of § 536.010 RSMo 1978 640 SW.2d a 531 (citation omitted).
Consequently, the Tonnar court hed thet the manud which was adopted without adhering to the
MAPA natice and comment procesdings was void and of no effect. 1d.

Anllinois gppdlate court reached the same condusion in Senn Park Nursing Center v.
Miller, 455 N.E.2d 153 (IIl.App. 1983), aff’ d, 470 N.E.2d 1029 (lIl. 1984). Senn Park hdd
thet, even when arule s“legd effect is contingent upon gpprova by afederd agency,” the date
was nonetheless governed by the lllinois APA. 455 N.E.2d a& 157. The Senn Park court dso
noted that the lllinois APA did not:

even suggest thet afederd gpprovad requirement would have any effect on the

characterization of an agency daement asarule. Thus wewill not read an

autonomy requirement into the definition of arule

Smilarly, the MAPA contains no exduson for agency actionswhich require federd
goprovd prior to enactment. See § 536.010(4) R.S. Mo. Thus, under Tonnar, EPA’s
involvement in findly gpproving Missouri’s 8 303(d) list isimmeterid to whether Respondents
enacted a“rule’.

C. EvenifitIsnot a“Rule’, Respondents Adoption of the 1998 303(d) List

Wasa“ Determination” which the Missouri Clean Water Law Explicitly

M akes Subject to Judicial Review.
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Quite goart from thejudicid review provisons of the MAPA, the Missouri Clean Water

Law containsitsown judicd review provison. That provison dates
Judicial review authorized.—1. All final ordersor

determinations of the commission or the director made pursuant to the

provisons of sections 644.006 to 644.141 are subject to judicial review

pursuant to the provisons of chapter 536, RSMo. No judicd review shdl be

available, however, unless and until al adminidrative remedies are exhauged.

2. Inany auit filed pursant to section 536.050, RSVIo, concerning the

vdidity of the commisson's dandards, rules and regulaions, the court shall review

the record made before the commission to determine the vadidity and

ressonebleness of such gandards rules, limitations and regulations and may hear

such additiond evidence asit deems necessary.

§ 644.071R.S. Mo.

The Circuit Court failed to even address this provison. While the Court of Appeds
recognized the potentid gpplicability of § 644.071, it effectively equated § 644.071's referenceto
“findl orders and determingtions’ with MAPA’s definition of a“rule’:

We[ ] acknowledge that the legidature has authorized judicid review under the

Missouri Cleen Water Law, 8§ 644.071, which providesthat “dl find ordersor

determinations of the commission or the director made pursuant to the provisons of

section 644.006 to 644.141 are subject to judicid review pursuant to the provisons

of chapter 536, RSVIo.” |f Chapter 536 provides no avenue of review for 303(d)
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ligs, we mugt presume the legidature was avare of 8§ 536.010(4)(c) & thetime

8 644.071 was enacted. See Suffian v. Usher, 19 SW.3d 130, 133 (Mo. banc

2000). Thus thisisa dilemma that must be resolved, if at all, by the

legislature ™ * *,

Op. a 25, App. a A-025 (emphasis added).

The Court of Appedls acted contrary to Missouri law by ruling thet its narrow reeding of the
definition of a*rule’ not only preduded review under the MAPA, but dso prohibited review under
the specific, later-enacted, and broader judicd review provisons of the Missouri Cleen Water
Law, § 644.071, R.S. Mo. In o ruling, the Court of Appedsfalled to follow Missouri law
requiring that statutes be harmonized, and that precedence be given to later-enacted, more specific
datutes. Rather than seeking to reconcile 88 536.010(4)(c) and 644.071, the Court Smply threw
up its hands, gating thet this“dilemma’ (of its own credtion) was for the Legidature, not the court,
to resolve. The court’sandyss erroneoudy permits the older, more generd daute (8
536.010(4)(c)) to reped by implication the newer and more specific statute (8 644.071).

In 1973, the Missouri Legidature provided for judicd review not merdy of “rules’, but of
dl of the Commisson's“final ordersor determinations.” § 644.071(1), R.S. Mo. Thisgrant
of juridiction to review “find orders or determinations’ must mean something more than review of
“rules’, becausejudicial review of Commission “ rules’ was already afforded under
the MAPA before § 644.071 was even enacted —the Commisson dealy fdlswithin the
MAPA'’s ddfinition of an “agency” (8 536.010(1)), and dl “rules’ issued by agencies are subject

tojudicid review under § 536.050(1). If, asthe Court of Appedsfound, § 644.071 Smply
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repeats the MAPA’ s exiding jurisdictiond grant (which dates back to 1945), it is meaningless and
redundant.

Under Missouri law, “the legidature is not presumed to have intended a meaningless act.”
Murray v. Missouri Hwy. & Transp. Comm’'n, 37 SW.3d 228, 233 (Mo. 2001).
Additiondly, courts mugt atempt to harmonize atutes they bdieveto bein conflict, and must give
precedence to the more Spedific, and later-enacted, Satute when harmonization is not possble
Farmers' Elec. Coop. v. Missouri Dep’'t of Corrections, 977 SW.2d 266, 270 (Mo.
1998); Goldberg v. Administrative Hrg. Comm’n, 609 SW.2d 140, 144 (Mo. banc 1980).

Inthis case, the Court of Apped s did not even atempt to harmonize the two Satutory
provisons & issue - indeed, it Smply invaidated § 644.071 entirdy. Effectively (but without
actudly saying s0), the court held that its narrow reeding of MAPA’s definition of a“rule’ repeded
by implication the spedific jurisdictiona grant contained in 8§ 644.071. By equating the phrase “find
ordersor determinations’ in § 644.071 with the MAPA’ s definition of a“rule’, the Court rendered
§ 644.071 meaningless surplusage.

This"reped by implication,” egpedidly aosent any effort a harmonization, runs contrary to
Misouri law. &. Charles County v. Director of Rev., 961 SW.2d 44, 47 (Mo. 1998). Itis
espedidly disturbing in this gpped, because the satutes & issue are in hamony — § 644.071
providesfor review of Water Commission “find orders and determingtions” even if they do not fall
within the MAPA definition of a“rule’.

Besdesvidlating generd canons of Satutory congruction, the Court of Appedls refusd to

give 8§ 644.071 ameaningful reading dso violates fundamenta principles of Missouri adminidrative
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law. Asexplained by Judge Paul M. Spinden, under Missouri adminidrative law “[t]he spedific
datute [governing a particular adminidrative agency], of course, prevals when thereis any variance
between it and Chapter 536.” 1 Mo. Adminidrative Law §4.17, & 4-19 (Mo. Bar 3d ed. 2000).
This graightforward principle, that provisons concaming judicd review of apedific agency’s
actions control over the generdly-gpplicable provisons of the MAPA, isdso reflected in the Rules
of Civil Procedure promulgeted by this Court. Rule 100.01 provides
The provisons of sections 536.100 through 536.150, RSMIo, shdl govern
procedure in drcuit courts for judica review of actions of adminigtrative agendies
unless the statute governing a particular agency contains different
provisions for such review.
(Empheasi's added).
Asthis Court explained more than 30 years ago, in Stuations where an agency’ s organic
datute containsjudicid review provisons different from, or in addition to, the MAPA provisons a
reviewing court should give precedence to the spedific provisons of the agency’ s organic Satute,
and supplement those procedures, where necessary, with the provisions of the MAPA:
When acourt review of any adminidrative body is sought, it isfirg logicd to
seif there are any pedific provisons for the same in the datutes rdding to the
paticular agency. * * * If such provisonsdo not detall dl factorsinvolved, then the
generd provisons of Supreme Court Rule 100, “Adminidrative Review,” should

be followed to supplement such inadequecies



Sate of Mo. ex rel. Sate Tax Comm’'n v. Luten, 459 SW.2d 375, 378 (Mo. banc 1970),
guoted in, e.g., Inre Application of Osage Water Co., 51 SW.3d 58, 63 (Mo. App. W.D.
2001). For arecent example of the use of the MAPA to supplement the judicid review provisons
of an agency’ sorganic daute, see, e.g., Wolfner v. Board of Adjustment, 39 SW.3d 76, 78
(Mo. App. E.D. 2001) (*Because section 89.110 [providing for judicid review of decisons of
boards of adjusment] fails to indude a natice provison, we look to section 536.110 to supplement
theinadequacy.”).

Under Luten, this Court must firg look to the Missouri Cleen Water Law, and give effect
to the provison of that Satute providing for judicid review of “dl find orders or determinations’ of
the Commission, and look to the MAPA only to “fill inthe detals’ of the manner in which judica
review shdl proceed. Here, however, the Court of Appedalstook exactly the opposite goproach —
the court fir st looked to the MAPA’s generd provisons governing judicid review, and then hdd
thet the pedific review provisonsin the MCWC's governing Satute were ether redundant, or
repedled by implication.

Evenif itisnota“rule’, the Commisson’s promulgation of the 1998 303(d) lig isdearly a
“determinaion” explicitly subject to review under 8 644.071 of the Clean Water Law. A
fundamentd canon of Missouri Satutory condruction isthat “[Jtatutory terms are conddered in
their plain or ordinary and usud sense” and, in particular, by reliance on common dictionary
definitions of thewordsused. Fidelity Security Life Ins. Co. v. Director of Rev., 32 SW.3d

527,528-29 (Mo. 2000). A slandard dictionary definesa*“determination” s
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the settling and ending of a controversy ep. by judicid decison* * *[;] the

resolving of aquestion by argument or reasoning * * *[;] the act of deciding

definitdy and firmly esp. regarding acourse of action * * *.

WEBSTER' S THIRD NEW INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE
UNABRIDGED & 616 (1993).

The MCW(C's promulgetion of the 1998 303(d) list is dearly a“determination” under the
common meaning of thet teerm. The MCWC's promulgation of the 303(d) lig “settled a
controversy” and “resolved aquedtion”: namdy, whether the Missouri and Mississippi Riverswere
impaired by “pollutants”  Further, by promulgating the ligt, the MCWC * decided on a course of
action”: namdy, to subject the Missouri and Missssppi Riversto heightened regulaory scrutiny
with an eye towards the development of TMDLsfor those waers

The Commisson’'s 303(d) lis was dearly a*“determination” thet certain waters were
impaired, and that further, intensive oversght and regulation of those waters was required.
Appdlants thus dearly hed aright to judicd review of the lis under § 644.071, and the Court of

Appeds ared by effectivey ignoring this dternative jurisdictiond bassfor Appdlants' suit.



D. The Rationales Offered by the Circuit Court and the Court of Appealsfor

Refusingto Consider Appellants’ Claims Are Unconvincing.

In halding thet they hed no subject-matter jurisdiction to consder Appdlants daims, bath
the Circuit Court and the Court of Appeds made a leest three errors: first, each court faled to
recognize thet the Missouri Cleen Water Law expliatly requires thet the MCWC' simplementation
of the federd Cleen Water Act must oocur by rulemeking; second, eech court failed to recognize
thet promulgation of the 1998 303(d) lig plainly falswithin the MAPA’s definition of a“rule’, Snce
it has generd gpplicability, and prescribes and implements Missouri’ s palicy “to consarvethe
waters of the state and to protect, maintain and improve the qudity thereof,” § 644.011 R.S. Mo,
and third, each court failed to give effect to § 644.071 R.S. Mo., which provides for judicid
review not only of “rules’, but of dl of the MCWC's“find orders or determinations”

Beyond these common errors, however, the Circuit Court and the Court of Appedls offered
somewhat different retiondes for refusing to condder Appdlants dams. Asdescribed below,
those rationdes are unpersuasive, and cannot judtify the courts' refusd to consder Appdlants

damson the maits

49



1. The Circuit Court Erred in Relying on the Supposed L ack of a
“Final Decision Subject to Judicial Review,” Since AppellantsAre
Challenging an Agency Rulemaking, not an Adjudication.

Inits Order and Judgment, thetrid court continuoudy referred to the fact thet, initsview,
Respondents had not made a“find decison subject to judicid review.” L.F. 462-463. Although
Appdlants Second Amended Petition dearly Sated thet they were chdlenging a“rule’, see, e.g.,
L.F. 008, 012, by its conagtent use of the term “find decison,” it gppearsthat thetrid court
erroneoudy confused this dedaratory judgment action with judicid review of agency adjudicaions.

Under the MAPA, there are separate methods for chalenging an agency’ s adjudicative
actions (“contested” and * non-contested” case decisons) and an agency’ s rulemaking actions.

Moreover, under Missouri law, there does not need to be a“ find decison” before aparty
chdlengesarulemaking. Ingtead, Missouri courts have express authority to entertain declaratory
judgment suits chdlenging rules “whether or not the plaintiff hasfirst requested thet the agency pass
upon the question presented,” 8 536.050.1 R.S. Mo., and whether or not the agency has actudly
moved to enforce the chdlenged rule againg the plaintiff.

Thus in Group Health Plan, Inc. v. Sate Board of Registration for the Healing
Arts, 787 SW.2d 745 (Mo. App. E.D. 1990), the Court of Appedlsreversed thetrid court’s
subject metter jurisdiction dismissd of a 8§ 536.050 dedaratory judgment action, even though the
adminidretive agendes had merdy threatened, but had not yet acted, to enforce ther rules. 1d. at

749. Further, in Group Health, smilar to this case, “[tJhere smply was no decison by the



adminidrative agency to be heard or gopeded.” 1d. a 748. Notwithstanding the aosence of any
“decigon” or adjudicative action, the Group Health court hdd:

The courts have jurisdiction to render dedaratory judgments questioning the vdidity

of arule or threstened gpplication thereof. * * *  In the dosence of apending

adminigrative action, the trid court has subject-matter jurisdiction to adjudicate

plantiffs action.

Id. a 749.

Because neither a“find decison,” nor indeed any “decison”, was required before
Appdlantsindituted their action for dedaratory judgment, thetrid court’s dissmisd is erroneous,
and must be reversed.

2. The Court of AppealsErred in Relying on the MAPA’s Exclusion of

I nteragency Communications from the Definition of a“Rule”, Since
Respondents Challenged Actions Clearly Had a Direct and
Immediate Effect on the Missouri Public Generally, and on
Appellantsin Particular.

The Court of Apped s refused to review the merits of Appdlants
chdlenges, in rdiance on § 536.010(4)(c), R.S. Mo., which exdudes from the
MAPA'’sdefinition of a“rule’:

An intergovernmentd, interagency, or intraagency memorandum, directive, manud or other

communication which does not substantidly affect the legd rights of, or procedures available

to, the public or any segment theredf.
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(This provisons was neither briefed nor raised by the parties, nor wasit raised by the Court & ord
argument.) According to the Court of Appeds, thefind 303(d) list fdl within thisexdusion,
because it “does not substantial ly affect thelegd rights of, or procedures avallableto, the
public.” Op. a 23 (emphasisin origind).

The Court of Appedls condusion that the 303(d) list “does not substartidly affect the legd
rightsof * * * the public’ isflaved in a least two respects. First, the Court ignored thet the public
has been dramaticaly impacted by the promulgetion of thelist. Asdescribed in gregter detall
above, Appdlants Pdtition aleges that Respondents promulgation of the 303(d) ligt has adirect
and immediate effect on Appdlants members. See L.F. 009-010. Further, Appelantsand the
public generdly have logt the benfits of the 303(d) process, which is a gatutorily mandated
procedure meant to insure that the massive expenditure for TMDL devd opment, and the massive
expenditures necessary to comply with any TMDLS, are only incurred for those watersfor which
thereisatechnicdly supportible determination of impairment by a“pollutant”, after gppropriate
public input.

Further, the Court of Appedls determingtion that neither Appelants nor the public generdly
are“bgantidly affected’ ignoresthat aTMDL andysSs must be conducted for dl liged waters.
Thisandydswill cogt the State untold millions, and will reguire access to property and businesses
owned by Appdlants. Once complete, this andysswill be the basisfor redtrictions on landowners

and busnessesthet affect thewaers a issue. These redtrictions doud the property of Appdlants
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and redtrict therr ahility to use, enjoy and conduct busnessonit. The Commisson’saction dearly
and subgtantidly affects alarge and significant “ssgment” of the public, and isthereforea“rule’

Second, the Court of Appedlsfailed to condder or give effect to the language of
8 536.010(4)(c) providing thet an ection isaruleif it affects “the public or any segment
thereof.” Infact, after firg quating the provision, Op. a 19, the Court acted asif the emphasized
language did nat exis. Op. a 20-23. By doing so the Court failed to recognize theat the legidature
dearly contemplated thet a“rul€’ need not affect the public a-large, but need only impact asngle
identifisble ssgment of the public.

The phrase “or any segment thereof” isakey limitation on the scope of the exoeption
codified a § 536.010(4)(c). This provison exdudes from the definition of aruleinter- and intrar
governmenta communications with one condition — thet these communications do not subdantialy
impect the legd or procedurd rights of any single ssgment of the public. By griking thiskey phrase,
the Court of Apped s expanded the scope of the 8 536.010(4)(c) exception far beyond what the
Legidaureintended. The Court'sandyds a0 flouts a bedrock principle of satutory congtruction:

It is presumed thet the legidature intended thet every word, dause, sentence, and provison

of adaute have effect. Conversdy, it will be presumed that the legidature did not insart

idle verbiage or superflouslanguegein a datute

4 As noted in the Opinion, severd courts have dreedy ruled that a State' s formulation of a8
303(d) lig isindead arulemaking activity. Op. & 24.
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Hyde Park Housing Partnership v. Director of Rev., 850 SW.2d 82, 84 (Mo. 1993); see
also Gott v. Director of Rev., 5 SW.3d 155, 158 (Mo. 1999). The Court acted contrary to
this principle by ignoring the critica Satutory phrase“ or any segment thereof.”

Compounding its error, the Court of Appedsjudtified its expangve reading of
8 536.010(4)(c) by rdying on casdaw interpreting a Michigan satute which does not even
include thiscritical phrase. The Michigan gatute exdudes from the definition of a“rule’
actions “that dof ] not affect therightsof * * * the public,” (Op. a 20, quoting Mich. Comp. Law
§ 24.207 (2001)), omitting the “ or any segment thereof” language found in the
Missouri statute. The Michigan exception is thus much broader than § 536.010(4)(c), rendering
the Michigen law completdly irrdevant here

Thiskey difference between Missouri and Michigan lawsis undersoored by the Michigan
appellate case the Court of Appedscited. Kent County Aeronautics Bd. v. Department of
Sate Police, 609 N.W. 2d 593 (Mich. App. 2000), found that agency action was not rulemaking
becauseit did not affect “the public' srights” 1d. & 604. The court spedificaly hed thet *public
rights’ did not indude individud dtizens property rights. 1d. Obvioudy, the andyss under

8 536.010(4)(c)’s“or any segment thereof” language would have been completdy different.



THE TRIAL COURT ERRED IN DISMISSING APPELLANTS CASE

A.

AND FAILING TO ENTER A DECLARATION THAT
RESPONDENTS PROMULGATION OF THE 1998 303(D)
LIST WASINVALID,IN THAT RESPONDENTSCLEARLY
FAILED TO COMPLY WITH THE PROCEDURAL
REQUIREMENTSOF THE MAPA AND THE MISSOURI
CLEAN WATER LAW BEFORE PROMULGATING THE
LIST, AND THE INCLUSION OF THE ENTIRE LENGTHS
OF THE MISSOURI AND MISSISSIPPI RIVERSON THE
303(D) LIST ISARBITRARY, CAPRICIOUS, AND
CONTRARY TO LAW, IN THAT RESPONDENTSFAILED TO
IDENTIFY A “POLLUTANT” IMPAIRING THOSE WATERS,
AND FAILED TO PROVIDE ANY EVIDENTIARY BASISFOR
THEIR FINDING THAT THOSE WATERSARE IN FACT
IMPAIRED BY A “POLLUTANT".

Respondents' Promulgation of the Missouri 303(d) List

Violated the Procedural Requirements I mposed by the M APA and

the Missouri Clean Water L aw.

Asexplained above, Missouri’s 303(d) ligt dearly condtituted an adminidrativerule. The

next question iswhether or not Respondents complied with the rulemaking reguirements of the



MAPA and the Missouri Cleen Water Law in promulgating it. It is undisputed that Respondents
did not. Thus, Missouri’s 1998 303(d) ligt isinvdid.

The MAPA requires date adminigrative agendiesto: (1) provide natice to the public of
proposd rules, and an opportunity to comment; and (2) prepare afiscd note prior to engaging in
adminigrative rulemeking. 88 536.021, 536.200 and 536.205 R.S. Mo. The Missouri Clean
Water Law goes further, and requires that Respondents hold a public hearing, on a leest 30 days
prior natice, before promulgating any rule. § 644.036.1 R.S. Mo. In enacting Missouri’s 1998
303(d) ligt, Respondents dearly failed to comply with these requirements

Although Appdlants notice arguments spedificaly relate to the deventh-hour addition of
the Missouri and Mississippi Riversto the 303(d) lit, Appellants overarching dams— thet the
303(d) lig wasa“rule’ subject to the MAPA’ sfull panoply of rulemaking procedures, and thet
Respondents were required to esimeate the public and private financid impacts of ther actions—
apply to the entirety of the 303(d) list. Because of Respondents failure to comply with these
fundamentd requirements, the entirety of the 1998 303(d) lis must be dedared invdid.

1. Respondents Furnished No Opportunity for Notice and
Comment Prior to Adding the Missouri and Mississippi
Riversto Missouri’s303(d) List.

Prior to the September 23, 1998 meseting where Missouri’s 8
303(d) lig was adopted, Respondents gave aosolutdly no public indication
thet they intended to add Missouri’ s two largest bodies of weter to the ligt

of watersfor which TMDLswould be necessary. Infact, dl of
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Respondents' communications concerning the Missouri and Mississipp
Riverswereto the contrary.

Prior to passage of the 303(d) list, Respondent MDNR issued
four public notices concerning the generation of Missouri’s § 303(d) list.
The Missouri and Missssppi Rivers were only mentioned in two of those
communications

On March 20, 1998, MDNR issued alig of waterswhich
commenters, but not the agency, had suggested for potentid liging. The
Missouri and Missssppi Rivers were contained on thislig. It should be
noted thet this was the only time that the two greet bodies of water
gopeared on any ligt issued by Respondents prior to find ratification of the
8§ 303(d) list.

On August 14, 1998, MDNR isued alig of waterswhich the
agency recommended for liging. Notably, the Missouri and Mississppi
Riverswere not contained on this recommended lig. More spedificdly,
MDNR explained thet the Missouri and Missssppi Rivers were not being
listed “ because there are no water quaity contaminant violations’ for those
waters. L.F. 192-193. Theonly condusion the public could draw from
thischan of eventsisthet, dthough a least one member of the public had

suggested liging the Missouri and Missssppi (for an ungpedified pollutant),
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MDNR hed reviewed the available data, and had affirmatively conduded
that there was no judtifiable basis to do so.

In their September 23, 1998 medting, Respondents suddenly, and
without warning, changed their $ance concerning the Missouri and
Missssppi Rivers. Notably, Respondents dtered their position despite the
fact thet there was no evidence or record which demondrated thet the
Missouri and Missssppi Rivers should be added to Missouri’s 303(d) lig.

The MAPA’s natice and comment reguirements, and the Missouri
Cleen Water Law' s hearing requirement, exis to prevent exactly the type of
“regulation by ambush” practiced by Respondentsinthiscase. Here,
Respondents made a substantia change to Missouri’ s 303(d) list which was
directly contrary to thefacts, and to MDNR' s previously announced
technical assessment, but never reveded their intentions to the public
prior to the agency action itsdlf.

Section 536.021 R.S. Mo. specificdly provides

No rule shdl heredfter be made, amended or rescinded by any sate agency unless

such agency dhdl firdt file with the secretary of state anaotice of proposed

rulemaking and a subsequent order of rulemaking, bath of which shdl be published

in the Missouri Regiger by the secretary of Sate as soon as practicable efter the

filing thereof in his office; except thet anatice of proposad rulemaking is not

required for the establishment of hunting or fishing seesons and limits or for the
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establishment of sate program plans required under federd education acts or

regulations

Under Missouri law, “[pJromulgation of arule requires compliance with the rulemaking
procedures specified in 8 536.021." NME Hospitals v. Department of Social Services, 850
Sw.2d 71, 74 (Mo. banc 1993). Asfurther gated in NME Hospitals:

Section 536.021 sts forth the notice and comment procedures for rulemeaking,

amending and rescinding. The purpose of the notice and comment proceduresisto

provide information to the agency through statements of thosein support or

opposition to the proposed rule.

In dear violation of the MAPA reguirements, the ditizens of Missouri were never giventhe
requisite “explanation of any new rule or any changein an exiding rule” §536.021.2 R.S. Mo.
Respondents falled to file anything with the Secretary of State disclosing their intent to place the
Missouri and Missssppi Rivers on the 303(d) lig. Findly, Respondents did nat publish a proposed
or find order of rule-making in the Missouri Regigter, and never submitted their proposed ruleto the
joint committee on adminidrative rules as mandated by8 536.024 R.S. Mo. Obvioudy, by faling to
give natice of thair intentions, Respondents likewise violated the hearing procedures of § 644.036
R.S. Mo., and the requirement of 40 C.F.R. 8 130.36(a), which explicitly requires Satesto give
the public “no less than 30 daysto review and comment on [the Sate g list of impaired

waterbodies”
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Missouri courts hold that “[4] rule adopted in violation of § 536.021 isvoid.” NME
Hospitals, 850 SW.2d a 74 (ditations omitted). Because Respondents failed to comply with the
MAPA or the Missouri Cleen Water Law, their actions in steering through alagt-minute, dramatic
revison to Missouri’ s 303(d) ligt isvoid.

2. Respondents Failed to Filea Fiscal Notein Support of Their
303(d) List

Moreover, Respondents never filed afisca note prior to adopting the 303(d) lidt.
Respondents admit thet their adoption of the 303(d) list had asgnificant finendd impact. Y,
Respondents never gave the public any information about the finenaid ramifications of their
decisons concerning the 303(d) ligt. L.F. 085, 238. Because Respondents acted outsde of the
express mandates of 88 536.200 and 536.205 R.S. Mo., the 303(d) list is void and unenforcesble.

Section 536.200 of the MAPA mandates that afiscd note mugt be filed for any rulemaking
adivity:

* * * which is esimated to cost more then five hundred dallars in the aggregate to

any such agency or public subdivison* * * Thefiscd note shdl contain adetalled

edimated cogt of compliance and shdl be supported with an &ffidavit by the director

of the department to which the agency bdongsthat in the director’ s opinion the

edimate is reesonably accurae.

Section 536.200 further specifiesthat failure to publish afiscd note “ shl render any rule

promulgated thereunder void and of no force or effect.” § 536.200 R.S. Mo.



Smilarly, 8§ 536.205 R.S. Mo. “requires agencies to make a threshold determination asto
whether aproposed rule would codt private entities more than $500 in the aggregate”

§ 536.205 R.S. Mo. If the proposed rulemaking is expected to cost more than $500 to the public,
the gate agency is required to publish an additiond fiscd note estimating the number of individuas
and busness attitieslikdy to be affected. By law, the Sate agency must dso dassfy the types of
afected busnessto “ give reasonable natice of the number and kind of businesses which would
likely be affected” and estimate “the cost of compliance with the rule by the affected individuas or
busnessentities” §536.205.1(1) - (3) R.S. Mo.

Respondent MDNR recognizes that the 303(d) ligt will have avery large public economic
impect on the State of Missouri. In fact, when asked how MDNR would dlocate manpower for
generding the necessary TMDLsfor the 165 liged waters, an MDNR officd estimated thet it
would teke & leest one full-time employee, working onefull year, to perform asngle TMDL ona
sangle body of water. Thus, the cogt for generating TMDLs pursuant to the 303(d) liing is
enormous

EPA edimatesthat it costs between $10,000 and $1 million to generate asingle TMDL,
depending upon the Sze of thewaterway. Consdering thet the Missouri and Missssppi Riversare
the two largest waterways in the country, and are correspondingly Missouri’ s two largest bodies of
water, logic dictates that TMDL generdtion for those two riverswould fdl & the very high end of
the cost gpectrum.

MDNR’ s year 2000 proposed budget requested 32.5 employees and afinancid dlocaion

of $3.1 million to cover the cogt of implementing the 303(d) list and performing the necessary
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TMDLsfor that year done. Despite these Saggering finandid and manpower esimates,
Respondents have never furnished Missouri dtizenswith any fiscd note detailing these anticipated
public expenditures.

Besdes the impact on the public fisc, Respondents did nat even attempt to gauge the
private financial impact of their decison. Ingtead of putting forth any effort to put Missouri
ditizens on natice of the possble private finandid impact of the 303(d) listing and the TMDL
regulations which will necessaily follow, MDNR dated thet it was “very difficuit to know” the
financid impact on parties. However, “[ojnce asolution isidentified, a thet point [MDNR] could
meke some edimates as to what would beinvolved in obtaining thet.” L.F. 085.

Given the number of individuals and busnesseswho live and work near the Missouri and
Missssppi Rives it isfarly safe to assume thet restrictions on those bodies of water would have an
impact of more than $500 in the aggregate. Thus, Respondent Sate agencies must nat be dlowed
to ignore their Satutory duties to provide notice of finanda impect. In addition, Respondents
should nat be excused from thar obligations because Respondents hed adifficult time caculaing the
impect of the rule change

While preparation of aggregate cost estimates for rules which take longer to

implement or are gradudly phased in will obvioudy reguire more effort, we cannot

sy it would be impossible to [estimate or predict aggregate codtg) * * *. The

agency should attempt to edimate the cost of compliance in the aggregate for the

foreseedble future. I, however, there will be ongoing codts of compliance which for

some reason cannot be estimated in areasonable fashion, an appropriately
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worded statement to that effect would at least put the affected entities

on notice that there are significant but unquantifiable future

compliance costs. The various posshilities are myriad, but we are confident thet

Sate agency adminigrators are capable of preparing cost estimates which comply

with both the | etter and spirit of 88 536.200 and 536.205.

Missouri Hosp. Assn. v. Air Conservation Comm’n, 874 SW.2d 380, 390 (Mo. App.
W.D. 1994) (emphasis added).

Here, Respondents smply ignored ther regponghility to generate fiscd notes on both the
public and private impect of their actions. Under the MAPA:

The object of the fiscal note requirement is the assurance thet Sate agenciesand, in

turn, the legidature and the public are aware of the economic cosdsaswell asthe

benefits of rulemeking actions.
|d. & 390 (citations omitted).

Respondents mede no atempt to inform ether the requiste Sate entities or private
individuals of the considerable costs associated with the 303(d) list and in particular, the codts
asociated with adding the Missouri and Missssppi Riversto thet lig. Thus ther faluretofilea
fiscd note which estimated or even “bdlparked” the cartain fiscd impact renders the 303(d) list

“void and of no force and effect.” 88 536.200(3), 536.205(2) R.S. Mo.



B. Respondents’ Promulgation of the 1998 303(d) List isArbitrary and
Capricious, since Respondents Have not Identified a
“ Pollutant”
Supposedly Impairing the Entire Missouri or Mississippi
Rivers,
and Have not | dentified any Evidence Supporting their
Finding that
the Missouri or Mississippi RiversArein fact Impaired by
any
“Pollutant”.

The only “pallutant” Respondents identified as suppasadly impairing the Missouri and
Missssppi Riverswas “habitet loss” caused by “channdization”. Both the Cleen Water Act and
EPA’s governing regulaions reguire the Sate to identify the * pallutant” causing an dleged
impairment for each water induded on its 303(d) list. 33 U.SC. § 1313(d); 40 C.FR.

8§ 130.7(b)(4) (303(d) ligts“shall identify the pollutants causing or expected to cause violations of
the applicable water qudity sandards’). Because “habitat loss’ isnot such a“ pollutant”,
Respondents vidlated the law by induding the Missouri and Missssppi Rivers on the 1998 303(d)
ligt.

The Cleen Water Act ddfinesa* pallutant” as avariety of substances, aswdl as hed,

which are “discharged into water.” 33 U.S.C. § 1362(6). “Habitat loss’ amply cannot meet this



definition—in thefirg place, it is not asubstance or property; moreover, “habitet loss’ is not
“discharged into water.”

EPA hesitsdf recognized, in the preamble to itsfind TMDL rule, that “habitat loss’ isnot a
pallutant in the drcumstances present here® The discusson begins by explaining the difference
between the broad term “pallution”, and the narrower term “pollutant” used in § 303(d):

Pollution, as defined by the CWA and the current regulationsis *the man-meade or

mar+induced dteration of the chemicd, physicd, biologicd, and radidlogicd

integrity of awaterbody.” Thisisabroad term that encompasses many types of

changes to awaterbody, induding dterations to the character of awaterbody that

do not result from the introduction of a spedific pallutant * * *. In some cases, the

pollution is caused by the presence of apallutant, and aTMDL isrequired. In

other casssit is caused by adtivities other then the introduction of a pallutant.

65 Fed. Reg. 43,586, 43,592 col. 1 (duly 13, 2000). EPA then pecificaly statesthat “habitat
loss’ isnot an * impairment” caused by a “ pollutant” :
Degraded aquatic hahitat is evidence of impairment which may be causad
soldy by channdization of asream’ sbottom. I n this case the water body
would be considered impaired by pollution that is not the result of the

introduction or presence of a pollutant.

|d. (emphads added).®

s EPA has ddayed the rul€ s effectiveness to permit the agency “voluntarily to reconsder” it,
due to the “condderable controversy” it engendered. 66 Fed. Reg. 53,044 col. 3 (Oct. 18, 2001).
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Smilaly, EPA’s Naiond Guidance document recognizes that other imparments which
afect the physicd profile of awater body do not conditute impairment by a“pollutant”:

In the spedific case of aphysicd barier to fish migration such asaculvert, [ ] there

isno pollutant to dlocate and the TMDL processis nat gppropriate.

AR 1323, Under this reasoning, “hebitat loss” does not justify 303(d) listing, Snce“thereisno
pollutant to dlocate’ among dischargers to the waterbody.

Because they falled to identify any “pallutant” impairing the qudlity of the Missouri or
Missssppi Rivers, Respondents violated the law in induding these great Rivers on their 1998
303(d) lig, and the lidting of those waters must be dedared invalid.

Beddesthar falureto fallow the law, Respondents' liging of the Missouri and Missssppi
Riversisdso arbitrary and capricious because Respondents failed to identify any evidenceinthe
Adminidrative Record supporting their liging decison. Theonly technical assessment of the water
qudity of theseriversin the record is the Missouri Department of Natural Resources determingtion
thet “there are no water qudity contaminant violations” L.F. 192-193. Obvioudy, in the absence
of any record support, Respondents finding that these rivers are impaired by a“pallutant” must

be vacated as arbitrary and cgpricious.

6 This passage continues by gaing that habitat degradation may be the result of imparment
by a“poallutant” “if the channdization dso caused the bottom to become smathered by excessive
sediment depogdtion,” 65 Fed. Reg. a 43592 cal. 1. But that qudification is ingpplicable here,
because thereis no indication in the Adminigrative Record thet Missouri bdieved thet channdlization
of the Missouri or Missssppi had causad excessve sedimentation — indeed, the one reference in
the record to the water qudity of these Rivers is the Missouri Department of Naturd Resources
assessment that “there are no water quity contaminant violations” L.F. 192-193.
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CONCLUSON

Thetrid court erred when it dismissed Appdlants cause of action. Because Respondents
engaged in rulemaking when they enacted Missouri’s 303(d) lig, their actions were reviewable
under the MAPA. Evenif not a“rul€’, the 1998 303(d) list is dearly a“determination”, subject to
review under the Clean Weter Act.

On the merits, Respondents promulgation of the 303(d) list must be dedared invaid — it
was promulgated in deer violaion of the procedurd requirements of the MAPA and the Missouri
Clean Water Law, it falsto identify a“pallutant” judifying the liing of the Missouri and
Missssppi, and Respondents  determination thet these weters are impaired has aosolutely no
evidentiary bassin the Adminigrative Record.

Therefore, Appdlants respectfully request thet this Court reverse the trid court’sdismissal
of Appdlants action, and enter an Order directing that on remand the Circuit Court dedlare

Missouri’s 1998 303(d) ligt invaid and of no further force or effect.
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